
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Acme Brush Corporat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the  F isca l  Years  End ing  4 /30 /75-4 /30 /7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of August, 1982, he served the within ootice of Decision by
cert i f ied mail upon Acme Brush Corporation, the petit ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
$rrapper addressed as fol lows:

Acme Brush Corporation
200 Robbins Lane
Jericho, NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
4th day of August,  1982.

that the said
forth on said

addressee is the pet i t ioner
is the last known address



STATE OF NEI{I YORK

STATE TAX COMMISSION
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for Redetermination of a Deficiency or a Revi
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Article 9A of the Tax Law
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, depose
of the Department of Taxation and Finance,
the 4th day of August, L982, he served the wi
certified mail upon Seynour Lowenstein the
the within proceeding, by enclosing a true
postpaid wrapper addressed as fol lows:

Seynour Lowenstei-n
310 Madison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under
the United States Postal Service within the S

AFFIDAVIT OF I{AILING

and says that he is an employee
18 years of age, and that on

in not ice of Decision by
resentative of the petitioner in

thereof in a securely sealed

roperly addressed wrapper in a
exclusive care and custody of
te of New York.

That deponent
of the petitioner
l-ast known address

further says that the said
herein and that the address

the representative
said wrapper is the

addressee is
set forth on

of the representative of e petjfioner.

Sworn to
4th day

before me this
of August,  L982.



STATE OF NEW Y
ST,ATE TAX COMMI

ALBANY,  NEW YOR

Acme Brush Corporation
200 Robbins Lane
Jer icho,  NY 11753

Gentlemen:

Please take notice of the Decision of
herewith.

You have now exhausted your right of review a
Pursuant to sect ion(s) L090 of the Tax Law, a
an adverse decision by the StaLe Tax Commissi
Art ic le 78 of the Civi l  Pract ice Laws and Rul
Suprene Court of the State of New York, Al
dat.e of this notice.

fnquiries concerning the computation of tax
with this decision may be addressed to:

NYS Dept.  Taxat ion and
Law Bureau - Lit igation
Albany, New York 12227
Phone # (518) 457-2070

Petit ioner' s Representative
Seylour Lowenstein
310 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representative

August 4, 198

RK
toN

12227

Tax Commission enclosed

the administrative Ievel.
y proceeding in court to review

can only be instituted under
, and must be comnenced in the
County, within 4 nonths from the

or refund allowed in accordance

inance
Unit

ery truly yours,

ATETAX COMI{ISSION



STATE OF IiIEW YORK

STATE TN( CO}IMISSION

In the Matter of the Petition

o f

AC}18 BRUSH CORPOnATION

for Redeternination of a Deficiency or for
Refund of Corporation Franchise Tax under
Articles 9A and 27 of the Tax Law for the
I ' iscal Years Ended Apri l  30, 1975, Apri l  30,
7976 and Apri l  30, 1977.

DECISION

Petitioner, Acme Brush Corporation, 200 Robbins Lane, Jericho, New York

11753' filed a petition for redeternination of a deficiency or for refund of

corporation franchise tax under Articles 9A and 27 of the Tax Law f,or the

fiscal years ended Apri l  30, 1975, apri l  30, rg76 ar.d Apri l  30, rgTv GLLe l{o.

33s61 ) .

Petitioner has waived a formal heariag aad has subnitted its case

decisioa by the State Tax Commission based oa the record as it exi.sts.

due corlsideration of the record, the Comnission renders the following

for

After

decision.

ISSIIE

I{hether claims for refund of corporatioa franchise tax, predicated on

assertion of a right to retroactively file conbined franchise tax reports for

pr ior years, were properly denied.

TIN.DINGS OT T'ACT

1. Petitioner, Acme Brush Cor,poration ("Acme"), filed its l{ew York State

corporation franchise tax reports for the fiscal years ended April 30, 1975,

April 30' 1976 an'd April 30, 1977 on an individual basis and paid the taxes due

thereon.
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2. 0n JuIy 14, 1978 Acme filed a claim for refund of corporation franchise

tax for the f iscal  year ended Apri l  30, 1975. This claim rdas prenised on

Acme's assertion that it should have filed its report for that year ot a

combined basis with its parent, The t{ooster Brush Conpany ('rhlooster'i), and that

such fil ing would have resulted in a lower tax liability for Acme.l A conbined

return as well as information conceraing the interrelationship between Acne and

Wooster in 1975 was included with this refund claim.

3. The Audit Division denied the above refund claim and the premise it

was founded on by a letter dated January 3, lg78.t t" a letter dated January

30' 1979, Acmi protested this denial and requested a hearing in this matter.

4- 0n May 3, 1979 Acme filed claims for refund for the fiscal years ended

Apri l  30'  1976 and Apri l  30, 1977 based on the sane reasoning as the claim

previously filed and denied. As with the prior claim, combined returns for the

years at issue and information concerning the unitary relationship betweeo Acme

and wooster for these years were incruded with the refund clains.

5. By a let ter dated March 26, 1981 Acme's three clains for refund,

total l ing $55,336.53, r+ere denied by the Audir  Divis ioa.

6. 0n llay 14, 1981 Acme filed a petition for redetermination of the above

refund denial, and by a letter dated llarch 2, 1982 signed by Acme's attorney of

record, one se3mour r,owenstein, waived a hearing in this natter and subnitted

the case for decision by the State Tax Comission based on the record as it

ex is ts .

Acme had also stated that if its assertion of a right to file retroactive
combined returns was denied, it would then apportion its income in and out
of New York State. This issue of apportionnent of incone, has, however,
been withdrawn by Acne.

The letter of denial was errotrously dated January 3, 1978-, but obviously
was intended to be dated January 3, Ig7g.

1 .

2 .
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7. Acme was incorporated under the laws of New York State in l{ovember,

1930 and began business in the salle year. It is engaged in the nanufacture and

wholesale selling of paint brushes, paint rollers and other paint application

too ls  and accessor ies .

8. l,looster, whiph owns one hundred percent (100%) of the outstandirg

capital stock of Acme, riras incorporated under the laws of Ohio in 1909, aad is

also engaged in the nanufacture and wholesale selling of painting irnplenents.

9. By a letter dated April 10, 1978 Acne requested permission to file its

corporation franchise tax report for the fiscal year ended April 30, 1978 on a

combined lasis with Wooster.  This was Acne's f i rst  reguest for peruission to

report on a combined basis. Acme provided the Audit Division with the requieite

information for making a decision on this request.

10. Acme was notified, by a letter dated June 7, 1978, that its reguest

for permission to file on a combined basis cormencing with the fiscal year

ended Apri l  30, 1978 was granted.

coNcf,usloNs 0F tAt{

A. That secti,an 2'1,1.4 af the Tax law io pertinent part provi-des:

"In the discretion of the tax conmission, any taxpayer, which owns or
controls either directly or indirectly substantially all the capital
stock of one or more other corporat ior ls. . .may be required or perni t ted
to make a report on a combined basis coveri.ng any such other cor?ora-
t ions. .  .  " .  (ernphasis added) .

B. That regulations of the State Tax Comission adopted duriog the period

issue herein in pert inent part  provide:

". . .A taxpayer must make a wri t ten request for pernission to f i le a
combined report. The request must be recived by the Tax Comission
not later than thirty (30) days after the close of its taxable
year . . . " .  (20  NYCRR 6-2 .4(a) ) ,  (e f fec t i ve  fo r  a l l  taxab le  years
beginning on or after January 1, L976.)

at


